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graduation of pupils for violation of school rules. Iowa Comp. Code (1919) 
§ 2566. Public school authorities have such control even in the absence of a 
statute, but if the ruling is unreasonab'e or arbitrary a court will take jurisdiction 
by a writ of mandamus. State, ex rel. Kelley v. Ferguson (1914) 95 Neb. 63, 
144 N. W. 1039. A writ of mandamus issues to compel the performance of a 
ministerial duty not involving the exercise of discretion. People v. Board of 
Supervisors of DeWitt County (1911) 161 111. App. 529 (semble). The petitioner 
must show a clear legal right to the thing demanded and an imperative duty of 
the respondent to perform. State, ex rel. Hunter v. Winterrowd (1910) 174 Ind. 
592, 92 N. E. 650. Thus the writ will not be issued where the defendant has acted 
within the limits of reasonable discretion. The State, ex rel. The City of Dayton 
v. Patterson (1915) 93 Ohio St. 25, 112 N. E. 142. Nor will it issue where there 
is another adequate remedy. Chatfield Co. v. Reeves (1913) 87 Conn. 63, 86 Atl. 
750. Mandamus has been al'owed to compel a private school to issue a diploma. 
StaPe, ex rel.Nelson v. Lincoln Medical College (1908) 81 Neb. 533, 118 N. W. 
122. But this seems unsound since a bill for specific performance would lie, 
and mandamus is general'y regarded as the most extraordinary legal remedy. 
State, ex rel. Burg v. Milwaukee Med. College (1906) 128 Wis. 7, 106 N. W. 116. 
Since the defendants' ruling was clearly unreasonable and mandamus the only 
remedy, the instant case is sound. 

Master and Servant— Servant's Wilful Tort— Master's Liability in Exem- 
plary Damages. — The plaintiff, a passenger of the defendant railroad company 
was wilfully assaulted by one of its emp'oyees. Held, the defendant is liable in 
exemplary damages. Clark v. Bland et al. (N. C. 1921) 106 S. E. 491. 

A carrier contracts to carry passengers safely and is bound to protect them 
against violence from its servants. Birmingham Ry. etc. v. Baird (1900) 130 Ala. 
334, 30 So. 456. But assuming the carrier is liable to the plaintiff, should it be 
responsible in exemplary damages? Such damages are awarded as punishment 
against a wrongdoer. Dreimullcr v. Rogow (1919) 93 N. J. L. 1, 107 Atl. 144; 
see The Amiable Nancy (U. S. 1818) 3 Wheat. 546, 558. The better authority 
holds the master liable for punitive damages only if he directs or ratifies his 
servant's act. Lake Shore Ry. Co. v. Prentice (1893) 147 U. S. 101, 13 Sup. Ct. 
261; Rainess v. American League Baseball Club (1921) 185 N. Y. Supp. 582; 
contra, Rucker v. Smoke (1892) 37 S. C. 377, 16 S. E. 40. A third view dis- 
tinguishes between corporate and individual masters and holds the former liable 
for punitive damages on the theory that the corporation is personified in each 
of its agents. See Jones v. Shannon (1918) 55 Mont. 225, 233, 175 Pac. 882. 
By the sounder view the corporation is personified only in its superior officials. 
See Sparrow v. Vermont Savings Bank (Vt. 1921) 112 Atl. 205 . Hence, only 
where such officials directly order the tort complained of, is the company cor- 
rectly held liable in exemplary damages. Sparrow v. Bank, supra, (semble). 
But exemplary damages being awarded as punishment of a wrongdoer, the master 
should not be responsible in such damages even where the servant acts within 
the scope of his employment, if the master has not ordered or ratified the act. 
A fortiori, where the act is not in the master's interest. The federal and New 
York cases seem the sounder and the instant case represents the less easily sus- 
tainable doctrine. 

Municipal Corporations — Unsafe Condition of Streets — Independent Con- 
tractor. — An independent contractor, employed by the defendant city, negligently 
tarred its streets, making them unsafe. Five hours afterward the plaintiff was 
injured due to the skidding of his automobile. He received a verdict. Upon 
appeal, held, two judges dissenting, a new trial ordered. The defendant is not 
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liable unless it had actual or constructive notice of the condition of the street. 
Pemberton v. City of Albany et al. (App. Div. 3d Dept. 1921) 188 N. Y. Supp. 245. 

A city must exercise reasonable diligence and care in keeping its streets safe 
for public travel. Turner v. City of Newburgh (1888) 109 N. Y. 301, 16 N. E. 344. 
Where a contract is made, which is such that performance by the contractor will 
necessarily make the streets unsafe, the city must safeguard them. Storrs v. City 
of Utica (1858) 17 N. Y. 104; see Deming v. Terminal Ry. of Buffalo (1901) 169 
N. Y. 1, 10, 61 N. E. 983. But where the plan of the work is reasonably safe and 
the work. lawful the city is not liable for the contractor's negligence. Uppington 
v. City of New York (1901) 165 N. Y. 222, 59 N. E. 91. In such a case the city, 
not being an insurer, is liable only after notice, if the unsafe condition is caused 
without its fault. City of Nokomis v. Farley (1903) 113 111. App. 161; see Turner 
v. City of Newburgh, supra, 305. In New York this need of notice, either actual 
or constructive, is specifically provided by statute. N. Y. Cons. Laws (1909) c. 
55, § 244. In the instant case the work contracted to be done was not such as 
would necessarily make the streets unsafe. There being no actual notice to the 
city, constructive notice of the dangerous condition was necessary. Though prop- 
erly a jury question, the court correctly ordered a new trial since the charge 
of the lower court was misleading. 

Negotiable; Instruments — Words Affecting Negotiability — "As per Con- 
tract." — The indorsee sues as a holder in due course on an order promissory note 
containing the words "as per contract" in the lower left hand corner. Held, three 
judges dissenting, the instrument is negotiable. Strand Amus. Co. v. Fox (Ala. 
1921) 87 So. 332. 

"Non-negotiable" is used in two senses. One, where the promise is condi- 
tional, there is no note at all ; and two, where the instrument conveys notice, de- 
fenses are let in. It is generally held that a reference in a note making it subject to 
the terms of some extrinsic contract destroys negotiability. Klots Throwing 
Co. v. Manufacturers' Commercial Co. (C. C. A. 1910) 179 Fed. 813. What is really 
meant, however, is that such reference constitutes notice. See Norton, Bills & 
Notes (4th ed. 1914) 44 n. Some courts give the same effect to "as per contract," 
construing it "subject to the contract." Continental Bank & Trust Co. v. Times 
Pub. Co. (1917) 142 La. 209, 76 So. 612. The majority view the words as a mere 
statement of the transaction not constituting notice. Waterbury-Wallace Co. v. 
Ivey (1917) 99 Misc. 260, 167 N. Y. Supp. 719; National Bank of Newbury v. 
Wentworth (1914) 218 Mass. 30, 105 N. E. 626; Snelling State Bank v. Clasen 
(1916) 132 Minn. 404, 157 N. W. 643. Where the note states that the collateral 
agreement contains a condition there is no note, since it is a conditional 
promise. Titlowv. Hubbard (1878) 63 Irid. 6. Likewise where it specifically in- 
corporates some writing which is conditional. Chapman v. Steiner (1897) 5 
Kan. App. 326, 48 Pac. 607. Some courts are led to say that "subject to" effects 
incorporation, because, in the particular case, the same result would ensue if they 
regard it as notice. Cf. Pope & Ballance v. Righter-Parry Lumber Co. (1913) 
162 N. C. 206, 78 S. E. 65. The principal case seems correct in that "as per con- 
tract" has no effect, especially since, by their position, the words are largely 
unrelated to the promise. 

Nuisance— Liability of Erector after Conveyance of Premises.— The defendant 
placed a guy wire in a street so as to constitute it a nuisance. After the govern- 
ment had taken over the defendant's telegraph system the plaintiff was injured 
by running into the wire. Held, the defendant is liable, though no longer in pos- 
session. Cumberland Tel. & Tel. Co. v. Lawrence (C. C. A. 5th Cir. 1921) 271 
Fed. 89. 



